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ORDER

Per B.R Baskaran, Accountant Member

The appeal filed by the assessee is directed against the order
dated 15/6/2018 passed by 1d CIT(A)-III, Bengaluru and it relates
to the asst. year 2010-11 .

2. Though the assessee has raised many grounds, the 1d AR

advanced his arguments on validity of reopening of the assessment.
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3. The facts relating to the case are stated in brief :-

The assessee is running a super market chain. The original
assessment for the year under consideration was completed u/s
143(3) of the Act on 30/3/2013. Subsequently the AO reopened
the asst. by issuing notice u/s 148 of the Act on 31/3/2017, i.e.,
after expiry of four years from the end of the assessment year.
Accordingly the present asst. was completed us/ 143(3) r.w.s 147 of
the Act. The reopening was done to make disallowance u/s 40(a)(i)
of the Act. The appeal filed by the assessee bfor the 1d CIT()A was

dismissed and hence the assessee has filed this appeal before us.

4. The 1d AR submitted that the AO has reopened the
assessment after the expiry of four years from the end of the asst.
year and further the original asst. has been completed u/s 143(3) of
the Act. Accordingly he submitted that as per first proviso to sec.
147, it is mandatory for the AO to show that there was failure on
the part of the assessee to disclose fully and truly all material facts
necessary for the assessment. He submitted that the Courts have
held that the AO should bring out the same in the reasons recorded
for reopening. Inviting our attention to the reasons recorded for
reopening which is placed at page 219 of the paper book, the 1d AR
submitted that the AO has recorded the reasons without
mentioning that there is failure on the part of the assessee as
mentioned above. Non recording of the above said factual aspect in
the reasons for reopening would vitiate the reassessment
proceedings. In support of this proposition, the 1d AR placed the

reliance on the decision rendered by Hon’ble juridical High Court of
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Karnataka in the case of CIT Vs. Chaitanya Properties Pvt. Ltd.,
(2016) 67 taxmann.com 201.

S. On the contrary, the ld DR submitted that the AO has
reopened the asst. after recording proper reasons and hence

reopening has been done in a valid manner.

6. We heard the parties and perused the record. The AO has
reopened the asst. by recording the following reasons :-

“The assessee company filed a return of
income on 24.09.20 10 admitting a income of Rs.
(-) 21,08,17,440. The case was selected for
scrutiny and order U/s 143(3) was passed on
30.03.2013 and income was assessed at
Rs.(-)20,81,13,140. On verification of assessment
records it is observed that the assessee company
had made a payment of Rs.35,7 1,350 to M/s
Dairy Farm Company Limited a Hong Kong
based company without deducting the tax at
source as required U/s 195 of the Income Tax
Act 1961 as the remittances made are in the
nature of Pee for Technical Services which are
liable for deduction of tax and as assessee
company has not deducted the taxes on such
payment the same was liable to be disallowed
U/s 40(a)(i) of the Income Tax Act, failure to do
the same in the assessment order has resulted
in underassessment of income. In view of the
above I have reason to believe that income
chargeable to tax has escaped assessment as
mentioned in Sec 147 of the Income Tax Act
1961.”

7. There is no dispute with regard to the fact that original asst.
was completed u/s 143(3) of the Act and further the reopening has

been done after expiry of 4 years from the end of the asst. year
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under consideration. In this situation the proviso to sec. 147 of
the Act imposes a condition that no action shall be taken u/s 147
of the Act unless any income chargeable to tax has escaped asst.
by reason on the failure on the part of the assessee .....................
to disclose fully and truly all material facts necessary for the
assessment. The Hon’ble Jurisdictional High Court in the case of
Chaitanya Property Pvt. Ltd. (supra), has expressed the view that
the AO should spell out in the reasons recorded by him that
escarpment of income was due to the assessee in not disclosing
fully and truly all material facts necessary for completion of the
assessment. In case of failure to spell out so, the initiation of
reassessment proceedings shall be invalid. For the sake of
convenience we extract below relevant observations made by the
Hon’ble jurisdictional high court in the case of Chaitanya

Properties Pvt. Ltd. (Supra).

“23. We are also of the view that initiation of
reassessment proceedings will have to be held as
invalid for the reason that reasons recorded by the AO
do not spell out that escapement of income was due to
the assessee not fully and truly disclosing all material
facts necessary for completion of assessment for the
relevant assessment year. In this regard, we are also
of the view that allegations in para 19 of the reasons
recorded do not spell out the belief that there was a
failure on the part of the assessee to fully and truly
disclose all material facts. In fact, the assessee had
disclosed all facts in the original assessment
proceedings u/s. 143(3) of the Act.”

8. Accordingly by following the decision rendered by
jurisdictional high court (referred Supra) we hold that initiation of

reassessment proceedings is invalid as the AO has not spell out
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that the escapement of income was due to failure of the assessee in
not disclosing all material facts fully and truly. Accordingly we

quash the impugned orders passed by tax authorities.

9. In the result, the appeal filed by the assessee is treated as

allowed.

Order pronounced in the Open Court on 26th July, 2019.

Sd/- Sd/-
(Beena Pillai) (B.R Baskaran)
Judicial Member Accountant Member
Bangalore,

Dated, 26™ July, 2019.
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